
UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS  

LUFKIN DIVISION  

Blackboard Inc., 
 
  Plaintiff, 
 
 vs. 
 
Desire2Learn Inc., 
 
  Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
Case No. 9:06 CV 155 
 
 
JUDGE RON CLARK 
 
 

DESIRE2LEARN’S NOTICE OF ADDITIONAL EXHIBITS AND PROPOSED 
ORDER IN SUPPORT OF DESIRE2LEARN’S RESPONSE TO BLACKBOARD’S 

MOTION FOR PERMANENT INJUNCTION 
 

Desire2Learn hereby files this Notice of Additional Exhibits and Proposed Order In 

Support of Desire2Learn’s Response to Blackboard’s Motion For Permanent Injunction.   

Dated:  March 6, 2008 
 
Of Counsel 
James Dasso (Illinois Bar No. 6192569) 
Gregory S. Norrod (Illinois Bar No. 6199391) 
Jonathan R. Spivey (Texas Bar No. 24002989) 
Jason J. Keener (Illinois Bar No. 6280337) 
Foley & Lardner LLP 
321 North Clark Street, Suite 2800 
Chicago, Illinois 60610 
Telephone: (312) 832-4500 
Facsimile: (936) 832-4700 
 
 
 
 

Respectfully submitted, 
 
/s/ Jonathan R. Spivey 
  Jonathan R. Spivey 
 
James J. Zeleskey 
Texas Bar No. 22257700 
5034-D Champions Drive 
Lufkin, Texas 75901 
Telephone: (936) 699-3516 
Facsimile: (936) 699-4054 
 
Jo Ben Whittenburg, Esq. 
jbw@obt.com 
Texas Bar No. 21396700 
Orgain Bell & Tucker, LLP 
470 Orleans Street 
P.O. Box 1751 
Beaumont, Texas 77704-1751 
Telephone: (409) 838-6412 
Facsimile: (409) 838-6959 
 
Counsel for Defendant and Counterclaim 
Plaintiff Desire2Learn Inc. 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on March 6, 2008, that a true and correct copy of Desire2Learn’s 
Notice of Additional Exhibits and Proposed Order In Support of Desire2Learn’s Response to 
Blackboard’s Motion For Permanent Injunction was filed electronically in compliance with 
Local Rule CV-5(a).  As such, this document was served on all counsel who have consented to 
electronic service.   

 
      /s/ Jonathan R. Spivey 
      Jonathan R. Spivey 
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

LUFKIN DIVISION
Blackboard Inc.,

	

)
)

Plaintiff,

	

)
)

vs.

	

)

	

Case No. 9:06 CV 155

)
Desire2Learn Inc.,

	

)
)

Defendant.

	

)

)
DECLARATION OF JANICE DARLENE HIGHTOWER IN SUPPORT OF

DESIRE2LEARN'S OPPOSITION TO BLACKBOARD'S MOTION FOR PERMANENT
INJUNCTION

Janice Darlene Hightower, being duly sworn on oath, deposes and states as follows:

1. I, Janice Darlene Hightower, am employed by Oklahoma State University (OSU)

as its Chief Information Officer. As OSU Chief Information Officer, I am responsible for the

strategic direction, implementation, and management of enterprise technology resources.

Desire2Learn is an OSU enterprise resource and is operated by one of my units, Server

Administration.

2. I have been employed by OSU for 17 years. I have held the position of Chief

Information Officer for three years.

3. This Declaration is submitted in support of Desire2Learn's opposition to entry of

a permanent injunction barring the sale of Desire2Learn's Learning Environment and related

products and services in the United States.

4. The statements herein reflect my personal views and I have not been authorized to

speak on behalf of OSU.

5. I have personal knowledge of the facts set forth herein and, if called to testify in

this matter, could and would testify to the following.
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6.

	

It would not be in the public interest for the Court to enjoin Desire2Learn from

selling its Learning Environment and related products in the in the United States.

7. The products sold by Desire2Learn and Blackboard are largely targeted at

government-funded educational organizations such as OSU. Restricting competition in this area

would likely reduce innovation in a quickly changing field. Restricting competition in this area

would likely also make online learning products more expensive to the students and taxpayers

who fund them.

8. Online educational tools, such as Desire2Learn's Learning Environment, are

valuable resources for OSU and its students because it extends the learning process beyond the

classroom and facilitates many of our outreach efforts and community services. The OSU

Desire2Learn implementation provides distance education services to the following campuses:

OSU Center for Health Science and College of Osteopathic Medicine, OSU Oklahoma City,

OSU Okmulgee, OSU Stillwater, OSU Tulsa, Langston University and Oral Roberts University.

The OSU Center for Health Science and College of Osteopathic Medicine supports a forensics

program with 29 enrolled students, three full-time and 24 adjunct faculty members. The students

are located in ten different states and Singapore. This program is totally dependent on

Desire2Learn for instruction. There are 11 outreach classes delivered via Desire2Learn. Of

these 11 classes, OSU Stillwater collaborates with nine high schools to offer German and

Spanish classes to 1,956 students and the OSU Okmulgee campus delivers two classes to 81

students in their podiatry program.

9. The decision to change an enterprise system is not taken lightly due to the time

and expense involved. Prior to 2006, OSU was using Blackboard 6.2 and WebCT 4.1. Growth

in system utilization and the student body request for one learning management system spurred
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the search for a new product. A committee review process was launched to determine the

required functionality of a new learning management system for OSU. There were 26 members

on the committee representing each of the OSU colleges, Institute for Teaching and Learning

Excellence Department, Information Technology Department, and campuses under the direction

of the OSU/A&M Board of Regents. A survey completed by faculty and students outlined the

importance of the following features: email, online grading, course management, student

tracking, file exchange, discussion forum, testing & online quizzes, and calendar. The

committee was also interested in ease of use, customer service beyond the purchase, portability,

student accessibility, and security/ADA compliance to HB 2197. Based on an Internet search

using EduTools, a service found on the Western Cooperative for Educational

Telecommunications (WCET) website, four vendors were selected to demonstrate their systems

to the committee. These vendors were Angel, Blackboard, Desire2Learn, and WebCT.

Educator, a course management system being used by one of the A&M campuses, was also

invited to present. Educator declined. Following each presentation, the committee members

were asked to rate each system as positive or negative according to the compiled features list.

Angel and Desire2Learn received the most positive marks. After committee discussion, the

members were asked to rank the four systems. The vote overwhelmingly showed once again,

that Angel and Desire2Learn would be asked to return for a more in-depth presentation.

Desire2Learn won the final vote held on March 10, 2006.
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I declare under penalty of perjury that the foregoing is true and correct.

Dated: March 5, 2008

4

NAME
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

LUFKIN DIVISION
Blackboard Inc., )

)
Plaintiff,

vs.

Desire2Learn Inc.,

Defendant.

Case No. 9:06 CV 155

)
)
)
)
)
)
)
)

DECLARATION OF _WILLIAM R. THOMAS_ IN SUPPORT OF DESIRE2LEARN'S
OPPOSITION TO BLACKBOARD'S MOTION FOR PERMANENT INJUNCTION

William R. Thomas, being duly sworn on oath, deposes and states as follows:

1. I, William R. Thomas, am employed by the Southern Regional Education Board

(SREB) as its Director, Educational Technology. In this position my responsibilities are to provide

leadership on educational technology issues and topics impacting K - 12 and postsecondary schools

and colleges in the SREB 16 state region. Through my leadership, the SREB Educational Technology

Cooperative, comprised of 37 K - 12 and higher education state education agencies, was created and

implemented over the last thirteen years. The Southern Regional Education Board is the nation's first

interstate compact for education; was created in 1948 at the request of Southern governors and

legislators. Its purpose is to help education and governmental leaders work together to advance

education and improve the social and economic life of the region. Its' member states are from

Delaware to Texas.

2.

	

I have been employed by SREB for 13 years in job responsibilities include dealing with

online education and/or distance learning issues and topics.

3. This Declaration is submitted in support of Desire2Learn's opposition to entry of a

permanent injunction barring the sale of Desire2Learn's Learning Environment and related products

and services in the United States.

4.

	

The statements herein reflect my personal views and I have not been authorized to

Inn FM

	

game
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speak on behalf of SREB.

5. I have personal knowledge of the facts set forth herein and, if called to testify in this

matter, could and would testify to the following.

6. It would not be in the public interest for the Court to enjoin Desire2Learn from selling

its Learning Environment and related products in the in the United States.

7. The products sold by Desire2Learn and Blackboard are largely targeted at government-

funded schools and colleges in the 16-state region served by SREB. Restricting competition in this area

would likely reduce innovation in a quickly changing field, placing U.S. students at a competitive

disadvantage. Restricting competition in this area would likely also make online learning products

more expensive to the students and taxpayers who fund them and could cause some states, schools and

colleges to forego these valuable tools altogether.

8. Online educational tools, such as Desire2i.earn's Learning Environment, are valuable

resources for SREB states' schools and colleges and their students because it permits educational

access across states and the nation.

9. SREB and other founding members of the ATAlliance (http://www.atalliance.sreb.orgn

which are MH . , the Midwestern Higher Education Commission; WICHE, the Western Interstate

Commission for Higher Education; and MiCTA, a telecommunications association of nonprofit

organizations, conducted a nationwide cLearning Management Systems RFP in 2003. Following an

extensive review and evaluation of products submitted, the ATAlliance endorsed D2L's products and

services and judged them to be the best value based on price, quality and service. Blackboard

responded to the RFP but was not recommended.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: March 4, 2008

	

William R. Thomas
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

LUFKIN DIVISION
Blackboard Inc.,

Plaintiff,

)
)
)
)

vs.

Desire2Learn Inc.,

Defendant.

Case No. 9:06 CV 155)
)
)

)
)

DECLARATION OF ELIZABETH GLOWA IN SUPPORT OF DESIRE2LEARN'S
OPPOSITION TO BLACKBOARD'S MOTION FOR PERMANENT INJUNCTION

Elizabeth Glowa states as follows:

1. I, Elizabeth Glowa, was employed by the Maryland State Department of

Education (MSDE) as its Coordinator for Online Learning. As MSDE's Coordinator for Online

Learning, my responsibilities were to coordinate MSDE's virtual high school, online

professional development, and e-communities. I also provided leadership, coordination, and

administrative support for the development of the online courses and curricular resources related

to the high school assessments for use by classroom teachers in a face-to-face environment

augmented with the use of Desire2Learn. As of March, 2007, I retired from this position.

However, I still do consulting work with MSDE.

2. I had been employed by MSDE for 6 years in job responsibilities dealing with

online education and/or distance learning. Additionally, I have a total of 16 years employment

dealing with issues surrounding online education.
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3. This Declaration is submitted in support of Desire2Learn's opposition to entry of

a permanent injunction barring the sale of Desire2Learn's Learning Environment and related

products and services in the United States.

4.

	

The statements herein reflect my personal views and I have not been authorized to

speak on behalf of 1VMDE.

5.

	

I have personal knowledge of the facts set forth herein and, if called to testify in

this matter, could and would testify to the following.

6.

	

It would not be in the public interest for the Court to enjoin Desire2Learn from

selling its Learning Environment and related products in the in the United States.

7. The products sold by Desire2Learn and Blackboard are largely targeted at

educational organizations such as MSDE. Restricting competition in this area would likely

reduce innovation in a quickly changing field, placing U.S. students at a competitive

disadvantage. Restricting competition in this area would likely also make online learning

products more expensive to the students and taxpayers who fund them and could cause some

institutions to forego these valuable tools altogether.

8. Online educational tools, such as Desire2Learn's Learning Environment, are

valuable resources for MSDE and its students because MSDE operates a virtual school which

offers online courses, has developed and supports teachers in using online course materials
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directly targeted to support student achievement on the required high school assessments, and

uses the LMS to support online professional development for teachers across the state.

9. In choosing between D2L and Blackboard, MSDE reviewed many criteria as part

of the bid process. As a result of that process, D2L was selected because it best met the bid

requirements for ease of use and functionality.

10.

	

The D2L product was selected because D2L would support consortium level

buying and hosting by distinctly different governmental organizations.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: March 6, 2008

'vK7, h.,:	 ('72/ate	
Elizabeth Gfowa

	

`^^^^"
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS  

LUFKIN DIVISION  

Blackboard Inc., 
 
  Plaintiff, 
 
 vs. 
 
Desire2Learn Inc., 
 
  Defendant. 
 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
 

 
Case Action No. 9:06-CV-155 
 
 
JUDGE RON CLARK 
 

 

FINAL JUDGMENT AND ORDER DENYING PERMANENT INJUNCTION 

 
IT IS HEREBY ORDERED that claims 1-35 of U.S. Patent No. 6,988,138 (“the ’138 

patent”) are invalid as indefinite for failure to satisfy the statutory requirements of 35 U.S.C. § 

112, paragraph 6. 

Additionally, having considered the parties’ arguments and the evidence before the 

Court, the Court finds that a permanent injunction is not appropriate in this case.  Therefore, 

Blackboard’s motion for permanent injunction is DENIED. 

Additionally, having considered the parties’ arguments and the evidence before the 

Court, the Court finds that a compulsory royalty rate of 10% will apply to Desire2Learn’s current 

U.S. customers for which lost profits were not awarded and any new U.S. customers of self-

hosted systems that use Learning Environment 8.2.1 and earlier versions. 
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